
What is Asset Protection?
1. Protecting assets if successfully sued.

2.  Minimising the risk of being sued.

Firstly, prevention is better than cure.  You should be 
looking to put walls around you and your assets. Put yourself in a 
situation where you are protecting your assets by putting legal 
walls around your assets and to alienate your liabilities by putting 
legal walls around those liabilities.  If a lawyer who is litigating 
looks at one person who has everything on their own name and 
another person who has got lots of trusts and companies and 
these structures have mortgages, they have more of a chance at 
winning a lawsuit with the person who everything under their 
own name. Which one you think they are going to sue !rst?

"e person with everything under their own name - every 
single time.  We are de!nitely one of the most litigated countries 
in the world.  We really do follow in the footsteps of America in 
so many ways and our legal system is no di#erent.  Yes, our legal 
system has come from predominantly England, with our law 
being passed down through prime ministers over the generations, 
but our in$uence today is not England.  Our in$uence today is 
very much what is happening in America even though their legal 
system is di#erent and comes from di#erent kind of structure.

An article I found in the Courier Mail a number of years 
ago talks about some products and product warrantees that show 
how we are really following in the footsteps of America.  It tells of 
lawsuits that have happened that now result in certain products 
needing to have a warning sticker put on them so you can imagine 
what some of the legal lawsuits were.

!e "rst example was on a baby stroller:
Warning:  Remove child before folding.  

Public toilets: 
Warning:  Recycled water, unsafe for drinking.  

An electric router:
Warning:  Not intended as a dental drill.  
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A laser ink cartridge:
Warning:  Toner not intended to be consumed.  

Sleeping pills:
Warning:  May cause drowsiness, duh…  

An electric iron:
Warning:  Never iron clothes while being worn.  

You think with a wheelbarrow, you would be safe:
Warning:  Not intended for the highway use

An electric hair dyer:
Warning:  Never use hair dyer while sleeping.  

I was in Auckland and I was $ipping through the 
newspaper and it had a very similar article about products and 
how these warning stickers have now have to be placed on them 
and one that really stuck with me was one was for a multiple 
pronged !shing lure!  You can imagine the !shing lure Ð Ôharmful 
if swallowedÕ was the warning on the lure and another, a digital 
thermometer, read ÔWarning:  Once used rectally, should not be 
used orallyÕ.

So you can get lawsuits from anything! 

I would like to tell you about Mark Shanahan. He lives in 
Townsville, he has come to a number of my seminars and I 
consulted for him to see what we could do for him.  In 1994, 
imagine this, Mark is sitting his the o%ce on a "ursday 
a&ernoon. He gets a phone call from his bank manager asking 
what he was doing on the following Saturday.  He went on to 
invite him to take part in a charity golf game on Magnetic Island 
to which Mark agreed.

So he turned up for the charity game and teed o# as the 
third player in his group.  It was a really good shot right down the 
fairway but the golf ball hit a man in the head right down the 
other end. "e gentleman that the ball hit was obviously hurt he 
played on, it wasnÕt until a&er the game, when he still wasnÕt 
feeling that well, that he went to the hospital and discovered that 
he has a fractured skull and was really hurt. Mark of course was 
really sorry about what had happened because he sincerely did 
not see him down the other end of the green. 

A couple of months later Mark had a lawsuit delivered 
and they were suing him for what he thought was a bit over a 
million dollars.  He was not sure what to do and sought legal 
advice where he was told not to worry; he was not negligent, it 
would go away. But for 10 years it continued to drag and he had 
built up a legal bill in excess of $500,000.

Now at the time he went o# to go and play golf with his 
bank manager he was happily married, had a couple of kids, 
owned a business, owned a couple of investment companies and 
was in quite a good !nancial position but by the end of the 10 
years of legal wrangling his marriage had collapsed, he had lost his 
company and all of his assets; he had become totally penniless 
and the high court awarded against him to the sum of $2.6 
million which he did not have.  

Ten years of his life had been put on hold.   Now, on top 
of the legal bill and the $2.6 million in debt, he is now on hold 

again for a further 12 years because they have 12 years to recruit 
the $2.6 million. So 10 years plus 12 years equals 22 years of your 
life where you are unable to accumulate wealth, unable to do 
anything yet, unable to know where your life is going or anything 
else. He lost everything he had for playing a game of golf.  

Many weeks a&er the incident back in 1994, because 
somebody told him it was a good idea, Mark went to his local 
insurance broker and got his insurances reviewed.  "ey changed 
a few things and one of the things that the broker said was that if 
they had reviewed this policy three weeks ago his golf clubs 
would have been covered on the home and contentÕs insurance 
but as it was the insurance he had then does not cover them even 
though the insurance they were putting in place would.  It was 
too late for Mark.  It is a very sad story but a true story.

In Australia the three main areas of litigation come from 
owning civil business, owning real estate, and personal actions 
involving motor vehicles.   

Most people understand that if you are going to go into 
business you hold yourself liable etc. for your business.  So you 
take out public insurance and you do your best to cover 
everything, but if something should happen whether it is bad 
credit or a legal issue, if it is upheld, they can access not only the 
assets of the business but any assets that you own in that same 
name.

So if you have your business under your own name or if 
you are sole proprietor or in a partnership, they can then go a&er 
your assets as the individuals of the partnership or the individual.  

"en there is property ownership. A few years ago in 
Bridgeton, a young couple invested in a property. "ey went in a 
little bit negative because it was a good idea for tax and rather 
than pay to set up a structure, they just bought under their own 
name. "ey got the building inspection report which said that the 
back step was an illegal item that had to be !xed.  

"ey decided that they could !x that themselves but it 
never ended up getting done. "e inevitable happened someone 
slipped on the back step. "ey got sued because of the illegal step 
and they lost because  they knew about the problem and they did 
not !x it; it was informed knowledge.  It was considered criminal 
negligence and therefore not covered under their insurance 
policy.  "ey now lost their house; their investment house and 
their own house, because they had it all in their own name all to 
save a little bit of tax.

Another similar case was with a balcony down in Victoria 
a couple of years ago.  "is is the type of thing that can happen.  I 
had a case on the Sunshine Coast where there was a !re in a 
warehouse.  He was insured for $300,000 and he put a claim for 
$80,000.  You would think this would be !ne, but an assessor 
came out to look at the damage his assessment implied that he 
was underinsured. "e insurance company believed that he 
should have been insured for $500,000 not $300,000 so 
according to the assessor they were de!nitely underinsured.  
Because of this the insurance company was required to only going 
pay out three !&hs of his $80,000 claim, he would have to pay the 
remaining two-!&hs that he was underinsured himself. "at is 
how insurance companies work. 

Unfortunately this was not the end of the story.  "ere 
was also some damage to the property that he was renting so his 
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landlord was wanting reimbursement for the two-!&hs which the 
insurance company did not pay.  "ere was also damage to the 
next door neighborÕs property.  So again, the next door neighborÕs 
landlord wanted reimbursing for the two-!&hs that the insurance 
company did not pay.  "e tenant next door had some smoke 
damage to his stock so he requested reimbursement of the two 
!&hs for the smoke damage that the insurance did not pay.  All in 
all it up ended up costing him an additional $120,000.  
Fortunately he had a good business and he was able pay this and 
to move on.  If that !re had burnt down a house in the street, he 
would have gone bankrupt.  

Number one priority, have a look at your insurance policy 
recon!rm what you are covered for and make sure that you are 
not actually underinsured.

Another case on the Sunshine Coast is a gentleman I 
know.  His wife had recently died from cancer. A foundation on 
the coast had really looked a&er his wife during her treatment so 
he was very committed to the foundation. He was quite wealthy 
and had a nice home, a couple of canal properties and businesses 
and he wanted to give something back to those who had helped 
his wife.  He decided he would build this very unusual house on 
his land behind the Sunshine Coast and he would give it back to 
the Sunshine Coast as a rehabilitation retreat for people while 
they were healing.

One of the young builders that was working on the job 
was so excited about the work he took his girlfriend and her three 
year old to look at the house while it was still being built.  
Building sites are no place for a three year old and the three year 
old fell over the edge of a platform onto a concrete slab three 
meters below and is seriously injured.  

"is gentleman was quite old school so he owned 
everything in his own name so his assets were le& wide open when 
the mother and the daughter sued him for damages, health care 
and legal bills.

He went to every barrister in Queensland and they all told 
him the same thing; settle out of court because if you go to court 
you will lose everything.  He was told to give her anything that 
she wanted to make it go away. It is a very sad case on both sides 
where the only person who really wins is the lawyer.  So yes, we 
are following in the footsteps of America when it comes to 
litigation.  

Types of Asset Protection;
¥ Insurance

¥ Debt

¥ Structure

Insurance

A quote that I love is one by Robert Kiyosaki:

“Insurance is a very important product in anyone’s life plan.  
e trouble with insurance is that you can never buy it when 
you need it.  So you have to anticipate what you need and 
buy it hoping you’ll never need it.  Insurance is simply peace 
of mind.”

Insurance is usually piece of mind.  It is very important to 
be reading your insurance policies because there is every 
likelihood that you will have an insurance policy that does not 
cover Ôuninvited guestsÕ.  Some of you will be covered but if there 
are Ôuninvited guestsÕ and something happens, as in the story of 
the three year old girl, you may lose your house.  Please look at 
your insurance policies and these types of clauses and exactly what 
it covers.  Have a look at your home and contents insurance and 
your lifestyle - things like the golf club would it be covered in that 
kind of circumstance.  

Debt

"ere are two types of debt: friendly debt and non-
friendly debt.  Friendly debt is a debt that is tax deductible; the 
interest is a tax deduction.  Non-friendly debt is debt incurred 
through credit cards or a store card or the debt on your own 
home.  It is non tax-deductible.  "at is not necessarily my 
de!nition.  My de!nition for asset protection purposes is that an 
unfriendly debt is a debt that you have with the third party.  It is a 
debt that you have with banker or !nancial institution who lends 
you the money.  A friendly debt is a debt that you have with 
yourself or one of your other structures.  

A friendly debt could be all sorts of things but it would 
still be a legally binding debt.  For instance, if you have a home 
and it is worth $500,000 and it has a debt of $200,000 but you 
may also have a $300,000 registered mortgage with one of your 
other companies.  If somebody tried to sue your company they 
would get nothing. "at is where internal mortgages can start to 
be a form of asset protection but it is important to have it set up.  

Structures

¥ Sole Trader

¥ Partnership

¥ Company

¥ Trusts Ð Unit, Hybrid, Discretionary 

¥ Superannuation Funds

Sole Trader

If you sole trade, it means that you trade in your own 
name, you are doing business in your own name and own assets in 
your own name.  If anything goes wrong, you can lose the whole 
lot. 

Partnership

Derrick and I go into business together.  Derrick pinches 
everybodyÕs money and runs o# to the Bahamas.  Because we are 
in partnership together, I will be equally liable for the actions of 
Derrick even though I may not have known about it, had nothing 
to do with it, and did not bene!t from all the money he took o# 
to the Bahamas.  I would be equally liable for that debt.  So 
partnership, as far as an asset protection vehicle is concerned is 
worse than doing something in your own name because you will 
be holding yourself responsible for the other personÕs actions as 
well.
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Company

Now, the previous example is that of the partnership of 
individuals, but you can have partnership with companies where 
this is not the case.  You can have partnerships of trust which 
come under a di#erent category.  "ey come under the same 
category as if you did it directly in that structure.  Companies are 
a separate legal entity.  A company is a structure that has directors 
and it has shareholders.  "e shareholders are limited, they have a 
limited liability.  "at part comes from a limited liability.  So if 
you have gone and bought $10,000 worth of shares in BHP and 
BHP goes down, all you can do is lose your $10,000.  You will not 
lose any more than that.  Any credit that BHP has, belongs to 
them, they cannot come a&er you as a shareholder and ask that 
you pay their debt.  

"ere are some rules governing the directors. Primarily 
the major rule is whether or not the directors were trading 
insolvently or illegally in any way.  Now if they were trading 
insolvently, meaning that they continued to trade when they 
knew the company could not pay its bills, that is where most of 
them come unstuck.  So, when you are trading in a business, what 
you might want to do is not actually have the company directly 
doing the trading but a trust underneath it

Trusts

Unit Trust

"e !rst trust that I want to explain is a unit trust.  In a 
unit trust, you have a trustee; the trustee is the one that controls 
the trust.  "ey are the manager of the trust.  A trust is basically is 
just a book of rules, it is a book of rules that says things have to be 
dealt with this way.  "e trustee is given the job to manage that 
book of rules.  As an example for a unit trust, as in the case earlier, 
the unit holders, Derrick and I, if we went into this business and 
he owned 50% and I owned 50% and he took o# to the Bahamas 
leaving debts that had nothing to do with the business; maybe he 
embezzled money or was a major bankrupt, it would not a#ect 
my half of the business per se. A trustee in bankruptcy would be 
appointed on his side, but not mine. 

It would a#ect me from the perspective that now I am in 
business with a trustee in bankruptcy and that might not be very 
nice either.  So what I would insist on doing if I was going into 
business with Derrick is to make sure he didnÕt own the units in 
his own name in this instance the vehicle that you would be using 
would probably be a discretionary trust.

If you have units in your own name, even if you have unit 
trust but you own units in your own name, you basically do not 
have any asset protection because should you get sued and you 
lose, those units can be taken away from you just as easily as 
market shares will be taken away from you. So, if you are in a trust 
on its own, it is an outdated vehicle.  "e reason it is an outdated 
vehicle is because there are some capital gains tax changes and 
some depreciation changes that have made this an ine#ective 
trust.  "ere are others that are better.  

Discretionary Trust

So let us have a look at a discretionary trust.  Again, we 
have got a trustee but instead of having unit holders, we have 
actually got bene!ciaries.  Now, we can have a trust where for 
instance an item is the asset of the trust and because I am a 
control freak, I am the trustee and I have a number of 
bene!ciaries of the trust.

Now, because Derrick did the dirty on me, I do not want 
to give him any of the income from that item and because I am 
the trustee and I have total discretion, I can do that.  I can share 
the return of that item amongst anybody I chose except Derrick; 
it is the ultimate discretion of the trustee.  Once the trustee does 
not own the assets of the trust, it controls them, it says who does 
what.  A trustee can be an individual or it could be a company 
where I could be the director or the corporate trustee or a 
company that is the trustee.  Either way, I will be the one making 
the decision to distribute any of the income or capital or the 
assets of the trust.

Now, if someone else that is a bene!ciary gets sued they 
also cannot be sued for the assets of the trust in the same way 
Derrick canÕt.  Derrick would only be entitled to what was 
distributed to him because he does not have any present legal 
entitlement to the assets of the trust, because at that point in 
time, it is up to me whether he gets any of that trust or not, now 
or at any time in the future.  "is is the best structure that we have 
from an asset protection perspective in Australia particularly for 
ownership of property.

"ere is a better structure for ownership of business but 
for the ownership of property, this is probably the best structure.  

Now, the bene!ciary group in most family trusts will be, 
the individual and their spouse and three generations all around 
them.  "e individual and the spouse would be named as the 
primary bene!ciaries.  Never, ever, ever, ever, ever put the kids in 
there, for a number of reasons. You might have more kids later on, 
or when you go to get a loan, the primary bene!ciary has to sign 
the loan documents; you do not want a !ve-year-old signing a 
loan document.  "ey canÕt anyway, so it is problem. Your 
children will be automatically included anyway because in a 
family trust, it will be the individual, the spouse and three 
generations all around; the kids are already included, so are the 
parents, the sister, the grandkids etc. So the trustee at any point 
could distribute any income to anybody in that family group, and 
they can speci!cally exclude people too, like a ex-husbands, if you 
so wish.  

One important thing that you do need to understand is 
that of the role of an settlor.  "e settlor needs to be somebody 
totally independent that could never, ever, ever, now or in the 
future be a potential bene!ciary of the trust.

I had a case where I had a trust brought to me when I was 
in the accountancy practice.  "e settlor of the trust was the 
boyfriend soon to be husband of the primary bene!ciary.  As soon 
as they are in a relationship that trust is now invalid.  It loses all of 
its asset protection quality and is useless having it.  So the settlor 
is normally somebody in the accountancy o%ce, somebody in the 
legal !rm, your grandmotherÕs mate or someone or other that 
settles the trust.  It is an old, outdated way of doing things that 
came from the 12th century that was handed down through the 
generations when trusts were originally setup to protect the 
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landholders and assets of the family from future frivolous 
generations.  "at is what it was originally setup for although they 
have changed their uses at they came down the generations.

A settlement fee cannot be charged.  "ere was a case in 
the 1970Õs where they subpoenaed the records to prove that the 
accountant who set up the trust charged the $20 settlement fee. 
"e invoice for that year showed $1020 whereas every other year, 
it was a $1000.  "is proved that a settlement fee was charged 
which meant that 15 years later, assets that had built up in that 
trust to the value of $1.5 million were now up for grabs. "e trust 
was void. "ese things may seem insigni!cant but are important 
so make sure that the settler does not charge a settlement fee and 
they are totally removed from any part of the bene!ciary group 
and do not bene!t from the trust.  

"e important position is that of the appointer.  "e 
appointer is sometimes also called the guardian or protector or 
sometimes the guarantor. "is the position of real control. It is 
the position which is the one that gets to appoint or sack the 
trustee.  

Recently I spoke to a friend who is an accountant. She 
married this gentleman who is a grazier, who owns a property in 
New South Wales with his family (two brothers, her husbandÕs 
father and his uncle) that is worth some $20 million. 

"e two brothers bought the property years ago.  One 
brother (my friendÕs husbandÕs uncle) owned a third and her 
husbandÕs father owned two thirds.  As the uncle got older, my 
girlfriendÕs husband bought out the uncle (with real money) so he 
now owned a third of the property and his parents owned the two 
thirds.  "ey both lived on the farm but there are also two other 
daughters and the other daughters thought that they were 
entitled to their share of the family farm now!

"ey felt that because their brother was living on the 
property that he was already getting his bene!t, they wanted their 
share now rather than when the parents died, not taking into 
consideration that he had actually purchased his third of the 
farm.

"ey sisters wanted the property sold and they convinced 
their parents that it was a good idea.  When my friendÕs husband 
bought out his uncle, he went to the solicitors, as you do when 
you are a younger entrepreneur. He got the solicitors that his 
father used and set up the trust, which was the right thing to do, 
put it in the trust to own his third of the family farm.  Now, all of 
this transpired some 10 years later and what has happened is that 
his father, who was the appointer of trust, sacked my friendÕs 
husbandÕs company as trustee and appointed his own company as 
trustee, and forced the sale of the property.

"ey are now in court. My friendÕs husband is not only 
suing his father but he is suing the solicitors who set the trust up 
in the !rst place for giving him the wrong advice.  A very, very sad 
case.  "at is the importance of the appointership; you have got to 
understand it and get that right.  It is okay to have a couple of 
appointers and if an appointer goes bankrupt and this was such a 
case in 1975 where the trustee in bankruptcy tried to take over 
the job of being an appointer so he could sack the trustee, appoint 
himself the trustee of bankruptcy and distribute all income and 
assets to the bankrupt estate and distribute it amongst the 
creditors.

"e high court upheld that the appointership was a job 
and not an asset and therefore could not be taken as part of the 
estate.  But for safe guarding that, it is probably better to have a 
couple of people as appointers so that you can resign your job as 
an appointer if need be.  "e other thing you must do is make 
sure that you take care of it in your will, to pass that job down to 
the next generation.

Trustees

"e appointer could be mum and dad and they could be 
the bene!ciaries.  Mum and dad were also the trustees. Now, let 
us say we have got a million dollars worth of assets in this trust 
and it builds up over a number of years and this trust actually 
owned the house in Brisbane that had the illegal step height that I 
mentioned earlier.  If lawsuits took place and they sued the owner 
of the property and the owner of the property is now the trust, so 
they sue the trust directly, they wonÕt get any of that million 
dollars. "is is because now the lawsuit would be suing the trust 
not the bene!ciaries.  It will protect their principal place of 
residence or anything else that they may have in any other 
structures. "e lawsuit is going to the trust directly which is why 
you are only able to put one property in one trust because at any 
point in time, you then only expose yourself to losing one 
property, not the rest of your empire.

So, let us say they win the lawsuit and they are awarded 
$1.5 million. What are they going to do about the outstanding 
$500,000?  "ey canÕt go to the bene!ciaries so they go up the 
line and if the trustee is an individual, guess what?  All the 
personal assets of the trustee are now up for grabs.  So again, this 
structure is useless unless you use speci!c wording in your trust to 
guard against that, but the best strategy is to not be there as an 
individual at all and appoint a company as trustee.  

"e company is a $2 shop company that does not trade. It 
does not do anything; it does not have any assets and cannot 
trade insolvently because it does not trade.  So that is the end of 
the line.  "ey cannot go to the directors because they are not 
doing anything wrong.  

Hybrid Trusts

A hybrid trust is a combination of a discretionary trust 
and a unit trust.  Again you have got trustees, individual or 
corporate.  I am recommending corporate all the time and this is 
ideal as a hybrid trust for a business, because you have !xed 
entitlement to ownership.  

To illustrate this; I am not in business with Derrick 
anymore.  I am now in business with someone else.  We own this 
business 50/50, so it is clear ownership of this business.  As soon 
as anything happens to this person, their spouse can step in and it 
goes to their estate.  "ey can sell their half independently from 
my half because I only own half the company.  It gets taken into 
my will and all the rest of it.

But, I am not going to go into business with someone else 
unless they protect their side.  "ey should own their shares in a 
personal family discretionary trust as would I, my own, but as 
well as the units, we have also got bene!ciaries. So for tax 
purposes and income purposes, we can put money anywhere we 
want which is fantastic for reducing tax.  We can put it into 
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superannuation or into one of those companies and your trustee 
should have the ability to distribute to any associated entity.  "at 
means that you can put money into any of your companyÕs trusts 
or anywhere else you see !t.  For business purposes, because of the 
bene!ciary group and the discretionary side of things, it does 
meet the requirements for distribution of capital with the 
exceptions for capital gains tax purposes and it does get around 
some of the issues with depreciation as well. Superannuation is 
basically a form of a trust.  

Example:

We have got a company and directors of the company and 
we are going to buy three properties.  We are going to buy one in 
Sydney, one in Dubbo and one on the Gold Coast.  "e one in 
Sydney is negatively geared.  It will cost us $30,000 a year to keep.  
"e one in Dubbo gives us $10,000 positive cash $ow so is a 
positively geared investment property.  "e one on the Gold 
Coast is mutually geared, so it does nothing at the moment; it is 
net zero for tax purposes.

We have protected the properties by putting them in 
di#erent structures so if anything happens on any one of the 
properties, it would a#ect the other properties, the only thing 
that is exposed is whatever you own in that particular trust.  It 
does not a#ect your principle place of residence or anything else 
that you own elsewhere.  

!

"ere is a school of thought that says in this structure, 
having only one trustee company that you cannot determine at 
any point in time which trust the company is actually operating 
for or making decisions for so it could compromise the integrity 
of that structure although this has not been tested in court up to 
this point.  

But to get around this, you would put a company on top 
of each one because your company is your separate legal entity, 
therefore it is clearly divided from the others and there is no 
overlapping.  

!

It is a practicality thing as to why you might choose the 
earlier one to this one.  Companies cost more money to keep 
however trusts do not cost money to keep other what it costs to 
do their tax returns.  It is a registration thing. 

!

 

"ey could also be set up as hybrid trusts, but that is 
overkill and unless there were three separate businesses, I would 
not go that way.  

Let us have a look at a typical business and investment 
structure:

!
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have directors that through a trustee company goes out and buys 
the three properties.  For tax purposes, we know what income 
each of those trusts have.  "e income is passed through these 
vehicles, but rather than pay tax in their own right, they pass the 
income through to the bene!ciaries.  

"en we could also have a piggy bank trust that would be 
the ultimate owner of everything.  "is trust would be the one 
that owns the shares in the trustee company.  It is the trust that if 
you have two children where you can split the trust and divide 
your assets between the children while you are still alive rather 
than being passed on through a will or estate or anything else.

It is the ultimate; through it you can own shares, gold, a 
coin collection, shares in other companies, units in other 
businesses, etc.  It is the ultimate owner.  It does not interact with 
the public, does not do business, does not own a car, has no 
employees.  It is protected.  If there is a business, the business 
would not be under the same structure as our investments.  It gets 
kept separate entirely with a separate corporate trustee and the 
shares in that corporate trustee would be put across into the piggy 
bank trust.  

To add to the example, let us say that in this business that 
we have, which is going well, we pay ourselves a maximum salary.  
So we have maxed ourselves out, so that if we take any more 
income, we are going to be in the top tax bracket.

We put the maximum amount we can into 
superannuation which can also be a tax deduction and we pay the 
kids. We give our children that are under the age of 18, with no 
earned income, $772 because that will be tax free.  

At this point we have done everything that we can 
possibly do to minimize our tax payable in the business.  "e 
company is the corporate trustee.  We still make $100,000.  So 
now, we have got that plus we still have the properties (- $30,000, 
+ $10,000 and 0).  Let us have a look at the $ow if this income 
for tax purposes.  

First of all we write the -$30,000 o# against one of the 
others so we distribute the $10,000 out of one trust and into the 
other so we now have two trusts with zero and the trust with -
$30,000 becomes -$20,000.  

"en we take $20,000 from our $100,000 business trust 
which now becomes $80,000 and distribute the $20,000 to the 
$-20,000 so that trust also becomes zero.  "e three property 
trusts now all have a zero tax implication but we have still another 
$80,000 to do something with.  

We could invest or buy property with the $80,000 but we 
would still have to pay tax on it before we do.  It cannot be given 
to the piggy bank trust because the piggy bank trust is purely a 
pass through vehicle.  It also canÕt go into the corporate trustee as 
if it trades it will compromise the asset protection aspect of it nor 
can it be given to the bene!ciaries, as they have already been paid 
salaries and donÕt need any more. So the best that you can really 
do from there is form a Ôbucket companyÕ to put the remaining 
money in which pays taxes at $0.30 to the dollar and the piggy 
bank trust becomes the ultimate owner of the shares in the bucket 
company 

Once we have got the bucket company we give it the 
$80,000 and it pays the tax on it. Tax would be about $24,000, so 

that leaves $56,000 sitting in the bucket company which can be 
used to invest and buy more property.  

"e $56,000 would be enough for a deposit on another 
property. To purchase this new property we would form another 
trust and use our $56,000 as a deposit in that trust to buy that 
property.  "e rest of the money would be lent from a bank or a 
!nancial institute. 

Now we have run out of money so if we were to purchase 
more properties we would need take out a registered mortgage 
through the company.  "e companyÕs sole job is to pay tax, lend 
money in the structure, and take out mortgages for protection, 
for tax purposes.  It is the perfect vehicle, but like the piggy bank 
trust do not ever, ever, ever let anything hold you in there.

Do not buy a car, do not buy any asset directly, do not 
interact with the public, do not have employee, and do not do 
anything else in that company because it compromises this 
integrity.  Its sole purpose is to pay tax and lend money in the 
structure, tighten out further registered mortgages for asset 
protection purposes.  

Let us say, you did not really want another property this 
point in time but you wanted an extension on your PPR 
(Principal Place of Residence), so you lend the money to yourself 
to build a big extension on your PPR and take out a registered 
mortgage for the loaning of that second loan of money.  Because 
your debt is going up as your property goes up your protection is 
going up also; it has friendly debt.

In a newspaper article a few years back, it talks about some 
high-pro!le business crashes. It tells of one of the founding 
directors of  One.Tel  who transferred the $6 million family 
mansion solely into his wifeÕs name.  It also talks about Rodney 
Adler and Ray Williams, former directors of HIH Insurance, 
transferring the Rolls Royce, Mercedes and the $7 million family 
home into the wifeÕs name, through a company and trustÕs name, 
etc.

"ey would have had full recognition and knowledge of 
pending litigation, which means that in light of the four year 
callback period that applies to bankruptcy those transfers could 
have been called back because they had knowledge of pending 
litigation.   

"e article also goes on to talk about other failed 
entrepreneurs in Australia.  One in particular was Mr. Allan 
Bond.  who divested $60 million into trust at the height of his 
power, well before any bankruptcy proceedings.  "ese assets 
probably still exist and are protected today even though he went 
through the Bankruptcy and Criminal Law Court.  

"is is why it is so important to do it early not when it is 
nearly too late. Get it right from the beginning and grow your tax 
e%ciency accordingly.  

Succession Planning
¥ Wills

¥  Intestacy

¥  Enduring Power of Attorney

¥  What renders a Will invalid?
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Do you have a legal will and how long ago was it since you 
have had it reviewed?  Wills need to be reviewed regularly, if you 
havenÕt reviewed your Will for a number of years, it needs to be 
reviewed. Another important thing that is usually taken care of 
when you do your will is an Enduring Power of Attorney.  An 
Enduring Power of Attorney is basically a single page document, 
that in most cases says, that if you are incapacitated, but not dead, 
somebody else can act on your behalf.  

Now, this is really close to my heart, because my father (he 
was 51 when I was born, so I did not know much about his 
!nancial situation) who in his early 80Õs, had a stroke and became 
incapacitated.  He could not speak or communicate in any way. 

 He was pretty old school, where the man in the family 
controls all of the !nances and he owned all of the assets, the 
bank accounts, pretty much everything and my mother was very 
reluctant to take over that role.  But she was not only reluctant 
from an educational perspective she also had great di%culty from 
a legal perspective because everything was in his name. "e car 
registration was in his name, the bank accounts were frozen 
because she had no authorization, because they were in his name.  

At the time of his stroke, Dad was in the middle of selling 
one property and buying another so the family incurred $25,000 
worth of interest and penalty taxes because the property could 
not settle on the due date because Mum was not authorized to 
sign.  I canÕt stress enough the importance of having an Enduring 
Power of Attorney in place.  "at whole experience cost my 
family an exorbitant amount of money simply because that was 
the way things were always done.

Now here are some statistics for you:

48% of all marriages are likely to end in divorce:-

9% within the !rst !ve years, 

19% within 10 years, 

22% within 20 years and 

39% within 30 years.  

Asset protection is e#ective for our current society with 
all litigation and legal issues.  "ere are a lot of second marriages 
where kids from previous relationships as well as a range of other 
things need to be taken into consideration. Succession planning 
and the ownership of an asset is very, very important as is how 
you structure entering into a new relationship where you retain 
the integrity of any assets that you had built up previously.

We talked about Australia following the footsteps of 
America.  Prenuptial Agreements never previously held up in 
Australia, but they do nowÑstraight out of the American courts, 
so a Prenuptial Agreement can be very important.  Most of family 
law courts see through most structures although there is 
consideration given to structures that among other reasons may 
have been set up for the future bene!t of children, rather than 
you or how much interaction the new spouse might have. You 
need to be aware of how these things play out so that you can 
protect yourself at all levels.  

"e other thing is that it not might be you that creates the 
area of concern.  Imagine passing your assets down to your child 
who is relatively young, who hooks up with some guy that you 
may not approve of and they strip the assets from the trust and 

move on.  You can safeguard against this by establishing a 
ÔBloodlineª trustÕ where the bene!ciaries are required to remain 
within the bloodline, as in direct descendants or a blood 
connection depending on what you specify of the primary 
bene!ciary.

You can also have a testamentary Bloodlineª trust, so that 
upon your death, the assets that are put into a testamentary state, 
the trustees formed and from there a Bloodlineª trust created.  
"e family asset that you have at that point in time can then only 
be passed within the bloodline.

While you are alive you could be the discretionary trustee 
or a director of corporate trust, so you actually have control.  
Although it is not really relevant while you are alive, but if you 
want to have a little bit of say as to what is going on a&er you have 
gone, it is worth thinking about. 

Now, we do not have C-Corporations in Australia.  "ey 
have S-Corporations and C-Corporations in America whereas we 
only have companies.  So substitute the word company in the 
following extract.

ÒA C-Corporation is another you.  It is not just an 
extension of you.  A C-Corporation has the ability to be a clone 
of you.  If you are serious about doing business, then you do not 
want to do business as a private citizen.  "at is too risky, 
especially in this day and age of lawsuits.  When you do business, 
you want a clone of you actually doing the business.  You do not 
want to do business or own anything as a private citizenÉ. If you 
want to be a rich private citizen, you need be as poor and 
penniless as possible on paperÉ.. "e poor and the middle class, 
on the other hand, want to own everything in their name.  ÔPride 
of ownership,Õ they call it.  I call anything with your name on it Ôa 
target for predators and lawyersÕ.Ó

Extract from Rich DadÕs Guide to Investing 
by Robert Kiyosaki   

It is a beautiful statement and never a truer one.  

Primarily, you would still have your home in your name, 
the reason being that if you give up your principal price of 
residency you will lose your capital gains tax exemption and have 
to pay tax on your property when you sell it.  Look to have your 
property protected through internal debt, external debt, and 
insurance and potentially through structures but only as last 
resort.

With assets that you already have sometimes it is worth 
while transferring them into another structure; you will have to 
pay stamp duty to do this but may be a worthwhile option.  

"ink about why you are doing something !rst.  What is 
your primary motivation here?  Is it to change your life? Is it to 
get a serious of wealth portfolio? Is it to create a passive income?  
Make decisions because it is a right investment decision, not just 
because you want to save $2000 or $3000 tax. Once you have 
decided that the investment decision is right, then decide how 
you are going to structure it for asset protection and make it the 
most tax e%cient.  Do not do it the other way around.  Do it 
because it is the right thing to do from an investment perspective 
!rst.

What name do I put on the title?
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"e name that you should put on the contract can vary 
from state to state. New South Wales and Victoria are a little bit 
di#erent to some of the other states.  If you are putting something 
in to a company with a trust underneath it for instance, in New 
South Wales, the titles o%ce only accepts the legal entity.  So for 
example the title on the deed will say ABC Pty Ltd for instance; 
it will not say ABC Pty Ltd as Trustee for the Wombat Trust.  

What we then need to do is to determine that in New 
South Wales, your company at that point of signing the contract 
and entering into that agreement and settling on the property, is 
acting on behalf of the Wombat Trust not the Alpha Omega 
Trust or any other trust that you might have.  If it is acting on 
behalf of the Wombat Trust, you will need to do a company unit 
that essentially says, on that present day, ABC Pty Ltd entered 
into a contract on behalf of the Wombat Trust to buy XYZ 
Property.  

In other states, you can actually put ABC Proprietor Pty 
Ltd as Trustee for the Wombat Trust on the contract, and it 
clearly identi!es the trust from which you are acting.  Whichever 
state you purchase in, just make sure that one way or another you 
identify the trustees that are buying the property. It is the trust 
that lodges the tax return, but it is the company that is the legal 
entity.

How many properties and trusts do I need?  

How many properties do you want to have?  How many 
businesses do you want to have?  My own personal structures are 
rather complicated and include a myriad of companies and trusts 
in this country, but also legal entities that are appropriate in the 
other countries such as America; LLCÕs predominantly.  

So, it depends on what you want to do.  What you are 
primarily doing is separating all of your properties from each 
other, all of your properties from your businesses and all of your 
endeavors from each other to reduce their exposure to risk.  

Having employees is exposes you to risk so you might 
want to own them in a separate company and pay them out of a 
separate trust.  Having plant and equipment, the ownership of 
which is an asset, is something you also might want to keep 
separate.  "ere was a construction case in Sydney a number of 
years ago where this construction company was digging on some 
land.  "e company had contractors and employees and in the 
process of the excavation, they dug up some !ber optic cables 
which resulted in a lawsuit for $22 million! 

Fortunately the land was not owned by the same company 
and trust that did the construction.  It was owned by a separate 
company and trust. "e company that was actually doing the 
construction did not own anything nor did they employ anybody.  
"e equipment that it was using was owned by another structure 
and the people who drove those machines were employed by 
another structure still that hired its services to the operational 
company.

So it was the operational company that was sued and a&er 
a series of searches it was found that it was all too hard and didnÕt 
progress any further.

What if I find a great deal and I do not have to 
structure yet?  

Well, you should have.  One of the most important things 
in property investing is being market ready.  Being market ready is 
so much more than just deciding that you are going to start 
investing.  It is !nances, structuring, getting your tax returns up to 
date, saving and lots of other things; so much more than just 
being ready to invest.

Sincerely Yours,

Dymphna Boholt
My Real Estate System
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Mark This Date Down in Your Diary:
Wednesday September 3, 2008 @ 10am

I'll be launching my Ultimate Real Estate Coaching 
Program that is achieving outstanding results for 
many of my past students. 

The offer on the day will be limited to 150 students 
and the investment will be the last time I'll be 
offering it at this price.


